
§ 1.1203

other I"IqUelt tor Oomm1lB1on action.
or .. pleMlul in the D&ture of .. oom­
J)la1Dt (other thaD .. MOtion _ com­
p]&Jnt). which meetl the fo110.1na' re­
quirementl:

(I) The caption &ad text ot a plea~UDl'

make it unmtltaably 018&1" tI1&t the
ple&4t1ll' SI lnten4e4 to be a tonnal op­
P081t1011 or torm&1 oornp1&1nt;

(11) The plead1D1 is IVV8d upon the
other Partie. to the PI'OOMd1nr or, 1n
the QUe ot a oomp1a1nt. upon the per­
IOD aubjeot to the ClomplalDt: a.nd

(Ui) The pleadfnl 11 111.4 within the
time period. It any, prelOrlbed tor .uch
aple&dtDr:

(2) At~ complaint UDder ROtion
208 Clt the Oommun!cat1ODl Aot It it
meets therequiremente of 11.'121 .t leq.
ot the Comm1la1on'. RUles (formal
oompl&lntl &I&1ut common C&l'I'181'11).

(f) SuftllUne ~dG 1'Mi04. For par­
po888 ot tb1a .ubpart. the Sun'hine
Arenda period 11 4eftDed u the period
or tim. that oommencel with reI... of
a. pubUo notio. that .. matter hu been
placec1 on the SUD8h1n. Arens and
tha.t term1na.tII when the Oommill1on:

(1) Bel.... the text ot a deo1liOD or
order relaUD&' to the m&tter. or

(2) IuUN a publio notice lta.tinr that
the matter hu been deleted trom the
Sun.h1De AreDda. or

(8) IIIue. a pubUo notice It&t~ that
the ma.tter baa been returned to the
ltaft' tor further conalderat1on,
wblehever one of the above OOCUl'l tlrIt.
[at PR 11068. J\Ule 4. 1887, u amended at U
Fit ".8. Oot. '1. 188'f: 68 lI'R ~. July If,
1Sl88: 6f l"8 28088. July 11. 198t]

SUNaJDNI PlDUOD PRoHlBRION

11.1108 SuuhlDe period problbitioa.
<a) Unleee exempted under Il.UOt(b),

the !n&kiD8 of any presentation.
whether ex parte or not. to 4e01l10n­
mak1nr personnel oonoernlDJ matters
Ulted on the Sun_hine Arenda 11 pro­
hibtte<14Ur1nl the Suuh1ne Ac'enda pe­
nod. See Il.l202(f).

(b) The prohibition on preMnt&t1oDl
in 11.1208(&) above shall not apply to
re.panses to ex parte pre..ntat1oDs
that a.re requested under Il.l*<bX7) or
to presentat10M reprding eettiement
agreements. The d1Jclosute· require­
ment set forth in f l,1204(b)('7) Note W1l1
a.ppIy.
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(0) The prob1b1tiOD in 11.1108(&) above
sha.1l not &PP}Y to prtIeDtatloDi (not
otherw1H exempted under Il.1IM(b»
made by membera of OOJII't8U or their
ltatr or by other .....n01.. or br&DOh..
of the Federal Government or their
,taft' in non-restrioted prooeed1DII
Wlder Il.llal(b). eumpt prooeed1DII
under 11.UM(aXS) (not; mvolv1Dr the
allotment ot It ch&DM1 in the ra410
broadout or tllev11l0D broadout Hrv­
1081), or exempt proceecl1Dn UDder
11.1tCM(4)-{11).

NOTIl: 'Onle.. otherw1M gemptt4 Bur
1l.1JIM. PNHntatlODe under 11.18(0) tbat
ut ot .ublt&Dttal 8lpiftOIoDOI u4 o1l&1'ly
1DteDdlC1 to .a.ot the ultimate deo1I10D.
Ihallbe p1&ctd (it oral, .. WrlttellawnDW'1 ot
the prttIIltl.t1on) h1 the recor4 of til. pro­
Cltd1J:JI' bJ Comm1l11on~ or In aooord·
&DOl with the PI'00e4m. ..t forth tn
11.1a(t.)(lH8).

[at n 31061, Jun... 1887, u ameDded lot 6i
PR "U8. Oct. '1. 188'1: U PR. Mlle. Nov. 2,
1_: 54 Pl..., July 11. 1888J

GIlNDAL ExDfPr!ONS

'1.1ICM GeenaJ_eaaptlou.
(a) ProcatU"'I' 'n w1lJoh flO U 1'4'" re­

,trlcUtmI GWlJI. SUbJeot to the provl.
mODI of t 1.lD (SuDlhSne Pel10cl Prohi­
bitton). f 1.l2J8 (NOD-~trSOted Pro­
oeecl!Dp. &Del fl.1J08(b) <ReItrScte4
Prooeed!nll). tbere are no IX P&rte re·
Itra1r1te or d1Io1ol\U"8 reqUIrements In
the tolloW1D8' types of proceediDp:

(1) An adjudicative proc~J1I''''de·
fined in 11.1202(4) or other proceeding
speo1t1e41nl1.1108(o)(lXI1) unlell it

(1) II formallY oppoHd or myolvu a
formal complaint (lie fl.12M(e»: or

(11) IDvolv88 mutually exclU81ve a»­
p!1oatloD8; or

(111) Haa been de.lpated tor heulnr
(,ee 11.1208(c)(I)(I».

(2) A pendina- petition for rule mak­
inr un18u1t

(1) Involvee the allotment of .. oha.n­
nel1n the n.d1o broadout or televis10n
broadoUlt Hrvtoes. and

(11) Is formally opposed (,ee
f 1.1208(oX2».

NOTJIl: In procHd1Dp exempted by
Il.1ZCH(I.Xl) or (a){2X1). oral ez p&rte oommu­
n1catiOll8 ue permiu1ble. but OQI:y between
the Commiulon &n4 the tOl'm&l party in­
volved or his repreeent&t1~e. Any Snronna.l
objectors (whether their obJeotions ue or..l
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or writ-teD) ue aubjeot kl N JlU'tI prooe.
duree set fortb lD '1.1108 bI.'rr1nI' 01'&1 Q;
P&l'te oontlootl uoept where Clol1f1dtntt&UQ
I' ueoeaary to protect tbMe ptl'lQD8 rrom
~lble repr1A1l. Oral oommunioatloDi be­
twleJ1 Comm_sol1 ••If and advS.ClIl'7 ooor4i.
natlDi' oomm1ttee mlll1bt1'1 with l"IIptot to
ooordlu.t1ou ot~t ot ~u'l101.. 10
the prlV&w Iud mobile aervtOH u4 ftn4
Nl'V1oe1 &uthoriM4 uQ4er MOtto. 811 ot the
Communication. Aot &N mot JlfOhfbJte4.

(3) A requ••t for I111'0rmatlon wh10h I'
Illed. puraua.nt to the Freedom or Intor­
mattoD Aot, 6 U.S.C. 652. W1leu it la
rormaJly oppoaed ud where the re­
que,ted informattoD 18 Dot the subjeot.
ot & requ.st tor oonnd.nt1&11ty.

(4) A notice or InquirY prooeed1nr UD­
l.u the Commi.1on states otherw1ae,
see 11.1208(bX2).

(6) A proceedinr 1Dvolvinr &D tutor­
ma.l oompl&1nt ap!ut .. oa.rrt.r under
seotion t08 of the Commwoe.tiona Act
(IN 11.711 of the Rule.) we.. it hal
been d881rnated ror hear1D1.

(6) A ta.r1ft prooeed1nr under MottOIl
203, 204. or" of the OommwUO&tioDi
Aot unl_ it bu been Nt for Inv_tIp,­
tiOD, (I. fl.l208(b)(8). This exemption
trom the ex parte requ1remente shall
a180 extend to requeets for W&1ver or
tor ,peel&1 permSlmon d1reot11 U8OO1­
ated with .. particular tuft( tWl1I'
made puttuant to theM BeOtlona or the
the Act, unle8S the Comm1lB1on ltatea
otherwiee.

(7)' A procee41nr oonducted purauant
to section 22O(b) of the Communlca.
tiOD. Act for preacrtption of common
oarr1er c1eJ)~eoiatioJl rates prior to re­
leue 01 a public notioe of spec1f1c pro­
poBed depreciation rates tor a. oarrter
or oarr1era.

(8) A petition or requeat tor declara­
tory rulinr we.. & formal oPPOatt1on
hal been rUed.

(9) A rule m&k1ng proceedin&' 0011­
ducted PUl'lUlJ1t to 88<ltion 201(&),
218(a), 221(0) or 222 of the Commuzuoa­
tiona Act; or NOtion 201(0)(2) or 201(0)(6)
of the Commun1oatiQIlB Sate111te Act ot
1962. unlel8 tbe prooe.d1nr llaa been
formally oppoeecl or h&8 been set for tn­
vestigation by the Oommission.

(10) A prOCHdina' under section 221(&)
of the CommU111oat10na Act unlele B.
formal request for hea.ring has been
made by an entity 8peoified in tha.t seo­
tion.

§ 1.12Q.C

(11) A prooeedJng under .tctiOD 214(a)
of the CommUD1C&t1ona Aot unle.. a
torm&1 oppoelt1on h&a been ftled or the
prooee41nr hal been del1rnatet1 for
he&rt11l'.

Ncmt Ju proon41D11 aemptocl bl 11.1_
(..XI). (aXI>, (&)(1), (&)(10). or (&)(11). 0l'&1 ez
parte oommu1o&t1ODl Without 41Iol0l'lU'l
pgNUDt to '1.1. arl PttmiRible, but ODly
between the OommtNioa ad the formal
pu"tJ lAvolve4 or h1I npreMD~"'. IJJ.I tD·
torm&l obJeoton (whether tall' Ob2totilODB
&re on! or wr1~ten> an aubjtct to c po.r"
pro0t4une Nt forth 1D 11.12108 nllWr1ac 411­
olOlure ot luoh commW11Cl1.tloaa uoept
WMrt oouftdeat1allty 1. DtaeIIU'1 to protect
theM peNODl ft'Om poatb1e reprt...l..

(b) B~pt Ez Pa.rtl Pruent4t1om. The
t'ol1oWiI18' types ot' ex parte pre.en~

tationa are exempt rrom the proh1bl­
tiona &nd reqa1rementl in '1.1106 (non­
reltrfoted proceecUnp) uel 11.1208 (re­
stricted prooeed.fnp) .. toUowa:

(1) The prea8nt&t1on 18 author1.le4 b7
statute or by the Commil8lon'. Rules,
'H, •.g., 11.888(d).

(2) The pruentatlon 18 made by or to
the Oenera.l CO\1D8el or h1I or her staff'
ancl concerDI jud.101&l review ot a. mat­
ter whioh has bten decided by the Com­
m1U10D.

,. (8) The pruenta.t1on cUreotly m&tel
to a.n ememlley in whioh the lIletY or
ute 18 end&nrered or eubatantl&110. or
property tslnvolved; provided however,
th&t it the prelentation 18 onJ... writ­
ten lummary of' the pr.sentation shall
be tne<! within & reasonable per10d or
time therea.fter.

(4) The presentation involv.... m1l1­
tary or tomp &t'faira fUnction ot the
United States or ol&88it1ed seour1ty in­
formation.

(6) The pr8IIentatton 11 to or 1);'om a.n
.,enoy or branoh ot the FederaJ Gov­
ernmeDt or ita ,ta.tf and involves a
matter over whioh th&t ....Dcy or
b1'&11oh and the ComJ1'11Balon share ju­
rlldlotion.

(8) The presentation 18 between Com­
miulon stan' and an adv1aory coord!­
n&t1nr committee m.mber with reepeot
to tbe ooorcUna.tlon of frequenoy 8.8­
81rnm.ente to stations in the private
la.nd moblle services or f1xed services
u authorized by Nct10n 531 of the
Communications Aot.

(7) The preaent&Mon 11 requested by
the Commission or statr for the ola.r:i­
Oca.tlon or s.dductlon of evidenoe or for
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re801ution of iliUM, a.nd the prooeed1D1'
11 a. restrioted prooeed1J1g whtoh hu
not been du1p&tedfor heU1l11', a Don~

re.trioted prooetdiDB or an exempt pro­
oee41nr.

Non: III a l'MtrioliM PI'OOH4lDl'. &Q DeW
written tDtormattOIl IUotted from IUOh a re­
quilt ad a IWIlm&I7 ot &DJ' DIW oral tDfor­
matton lhall be 1Ir9t4 by the perIOD m&1dD&'
the preHDt&tion upou th, other l*rtt.. to
tile ~MlIII'. WhI1't lUoh HI'\'1oe WOll14 be
UDd~ bU1'deDlome beo&u.. »ant" to thl
prooM41ll' are D\\.IMI"CMa or bec&UM the rna­
terlI.1I re1&t1III' to thl preHDtatlOIl an Yolu­
m1Jlo\ll. tbe Oomm1l1lon' mar W&tYI mob
..met .by i ..u11l1' .. pabllO l1otJot whtob
ltatie. that OOptH ot the prtIIDtatloD u4Jor
matArll1l Nlattq to it are aftllablt for pu1>­
llc lDlJ*)ttoll ud b)' 1l1clucUq OOplH or the
IlI'tIIDtatton &DeSIoI' IDILtel1a1l "lAtta, to it
ia *e reocrd of thl JlI'OONdiDl'. WheN the
OommJlll0D determtnet that luell ..nioe of
pgb110 DOtlce,prior to dtltnatloD ot. mat­
ter for ht&l'1DC••0\114 tDtert... with tbe e!~

t"ttY. collduct ot a.n lnvettlp.t1on. It m..,.
4111"11" with IUoh ..met or J)Qbllo Dotaoe.
1D a DOI1-1'IItr1etAd prooeed1Dr. &D7 Ile.. tu­
tomattOI1 ,Uotted from .uob a reqUllt .!WI
be CUIC101t4 In foCOOI"d&D.oe with the~
dUl'tl Ht forth 111 11.1•• lboept U othtr­
wi.. provided ..beve, &D7 Dew lnformatioD J'e­
oe1Yed durtnr the SUDlhlllt penod than be
fUU7 41I01OH4 In &OOOI'daDoe wIth the above
prooeduret or bJ" otbtr Iodequte ZUlU. of
aotioe the oommtll1oD deems I.pprollt1ate.

rea nil•• June ., 1087, ... am.ndecl at 62
PR ftteo, Oct. '1. 1_; 08 lI'R ~. July H.
1888; M n ... Ju1yll, 1989]

NON~RmSTNC'l'BD PlWOBEDINGS

I L1I08 NOIl-ndrloted pzooa••d1nI'J _
~ .....IDtadolul·~ pu­
m-ib1e but nbjeot to dUclotUri.

(&) Except ... provided durtnr the
SUDah1ne Aa'enda period (,ee 11.1J(3). u
IXJrU pruentatjom are permtutble In
non-rutncted fWoOedng, " the follounng
tUIolO8Urs r~'rement.t are met:

(1) Written IZ parts prUIftt4UOftI n14de
b1/ per$om outftde the Commt.t"on. AnY
per&OD who maku or lubmitl .. wr1tten
ex parte pre18ntatlon lhall proVide on
the same day it 18 lubmltted two copl..
or same under IMP&I'I.te cover to the
Oomm1l11on'e Seeret8.l'Y for inolua1on
in the publ1e reoord. The present&t1on
(&I well aa any tra.nemitta.l letter)
muat olearly 1Dd1oate on its lace the
dooket nwnber of the partioula.r
proceedinr(8) to whioh it relates and
the fact that two copies oC It have been

47 CFR Ch. I (10-1-904 IcUtIon)

subm.1tted to the Secretary. and must
be labeled or capt1one4 u a.u ex parte
preaenta.tlon.

(2) Oral IS porte pr.-nUJ~Onlmade btl
J)trIOM outlide the Commwum. Any per­
JOn who In ma1dnr a.n oral ex pa.rte
preHlltatloJl preleDti data or arru­
mente not &lre&dy retleoted in that
pe1'lOD'. written comments. mem~

rUU1&, or other previous ft11Dp 1n that
proQ88d1nr Ibll provide on the day ot
the· 01'&1 prelent&t1on an oril1D&1 &Dd

.011. copy or .. written memorandum to
the Secretary (W1th .. copy to the Com­
m1II1oDer or lta.1r member involved)
whioh aumm&rir.u the d&t& &Dd a.rgu­
mentis. The memoraDd.um (u 'well &8
aay .tra.nem1ttal letter) must olearly
indlO&te on ttl face the dooket number
of the part10ular proceec1lDa' and. the
fact that &D or1a1n&l and ODe oOPY or it
have been lubmitted to the seoretary.
and must be labeled or captioned U aD
ex parte preHDt&tlon.

(8) Btl parte pr8lntcJt.0fLf ,~cE bJi
perlO1&l tDftA'n tM CommUIfon and ",on·
UlneoVol a pane ",aenttltfom. A deot­
IiOD ma.klnr peraoD who requ.te &n ex
pute pr...ntlLt1OD should advilG the
penon makinw the pre..nt&t1on thAt
the pre..nt&tlon must be re1'1eoted. in
the publ10 record before the Oommla­
lion filUM & tJna.1 order In the relevant
prooeed1D1. Any })8l'1On who make...
pruentatloD under tbJa panII'l'aph
tbll oomply with the reQutrementfJ or
pa,rarraph (1.)(1) or puqraph (&)(2),
whiohever 18 a.ppl1oa.ble.

NOTJ: J: Unl,.. otherw18e exempted under
6eottOD 1.1., p:reHI1t&t1ona trom m,mberl
ot Conrre.. or their Itatf or from oth.r .,.a­
01,. or br&Dobee of the lPe4eral GoYlrmn,nt
or their et&ft that are of 8ubltaDt1a1 I1rn1ft~

(lI,llce ..124 olearly 1DteD4e4 to aaeet the UltJ­
mate 4ec181oD 8h&l1 be treated u ex parte
p.reael1tation. and placed (if oral, .. written
IUJ'4mt,ry of tile p:re1l11t&t10D Ib&11 be pre­
pare4 aDd' pl&Ced) In the reoOl'd ot the pro­
c.ed1Z11' by OommJ.loD .taft or 1~ aooord­
&nee with the procedure. Nt torth in 8eotlOD
1.lJ06(a)(I)-(S).

NO'1'E 2: Where a wr1tteD IX parte preMD­
tattOD (or memorandum aurnm&l'1s1-. an oral
ez Patte Pretllntatlon) "lata to more thAn
ol1e prooee41D8'. two coldee (or &11 or1l1na.l
and ODe copy) shAll be nled tor ...011 eeparate
PJ'OC"dlIl8'.

(4) Not1t:e 0/ ez parte l'Te8en'tat1oJU. The
Comm.ieelon's Seoretuy shall ple.ce tn
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the publio ttle or record or the Pl'Ooted­
1118' written ex pe.rte prelelltILt10na and
m.mor&Du relleotlnr oral u PIol'te
pre88nt&t1ol1l. The 8eoret&l7 Ih&ll
iHue & publio DOtice Ulttnr &D, writ­
ten ex pa.rte preIIntat10Da or w1'ltttn
1umma.r111 of oral ex ~ preMn­
tl.ttODl reoel.ed by hiI oatoe c1ur1Dr
the PNoe41DI week re1&ttnr to &DY
non-reltl'loted prooeed1~.

NOTIll: lIl~d ptZ'IOu Iho\lld be &"In
th&t lome N parte I11lDI'I. tor ea.mp11. tbOIt
not nltd in aaoorUDOi With the l'Iquu.­
mentl ot thll\1~tton.mil'bt not be plaotd
on the l'Iteruoed publlo DOtice. All u JlUte
preHl1t1.tl011l and memol'&l1d& flled uDder
thta aeoidoc lFUl be aftllable tor publlo In­
'J*lttOD 111 tb.e pubUc Ule or record of the
J)l'OCMC11D1'. al14 put1.. wttb1nc ~ eDaW"I
&'fIr&relleu of all ttll* Ihou14 reV'l.w the
pubUo all or l'tOOl'd.

NO'1'Il I: AI a m&~~r ot CODvemlllot. the
Btortwr mq allG 11.t on ~. refertD0t4
publio DOtloll matArl&ll. Mell U Dot IS p&rt.e
preetGtat10Dl. tbat 1ft nltd &tter tile OIOM
of the ftpl)' comment period or, It the matter
Se OD reOODlld'r&~Ol2, the reooD.lderatlon
reply comment l*1od.

(6) The prooecluree outl1ned ..bove
oontinue In etteot (except .. otherwtae
provided under 11.1JCM) until the pro­
oeed1Dr hal been deo1c1e<l by the Oom­
mJMIon aDd 18 no 10Dltf IQbjeet to re­
ooDlidera.tlon by the Comm1..1on or re­
view by &DY oourt.

(b) ,Unle. otherwiee ordered by the
Oomm1ulon... non-reltr1eted proceed­
1ng 1no1\14. the !oUowinr:

(1) An ll1formal rule making prooeec1­
1nc conduoted UD4er Hotlon 658 or, the
Adml1U.trat1ve Procedure Aot (upon
Oomm1l11on adoption ot a notice ot
propoHd rule maktn.). unleu the pro­
ceed1Dr concerns the &110tment or &
lpeciflc obannel in the r&d1o or title­
V111011 bro&dout eemoH. aee
11.1208(0)(2).

(2) An 1DQuirY prooee41nr (uPOn Com­
miJaion a4optton of a. DOtice of inquiry)
where the Comm1UloD lpeoinC&1ly
ltate, the prooeed1nr la "non-,.
strioted" beoauae it contempl&w,
l4opt1on or a binding pa110Y determin&­
tion.

(8) A prooeed1nr oonduotec! pursuant
to section mlO(b) of the Communica­
tions Aot tor prucrlption of common
oa.rr1er depre01a.t1on ratei (upon release
of a publ1c not1ce of speoific proposed

.1,1206

deprecatlon rates for a oa.rrler or~
rien).

(4) A petition or request tor deolara­
to17 rul1D1' at the time a formal oppo­
litton to the petition haa been ftled.

(6) A rule maJdnr prooetdiDi COD­
duote4 P\U'lU&I1t to MOtiOD 201(a).
218(a). 211(0) or 222 of the OOmmUDloa­
ttoDi Act or MOtion 101(0)(1) or 201(0)(6)
or the COmmUDlcat1oDl sa.telUte Act ot
1M2. if the prooeedJDf hu been tor­
m&ll.y oppoeed or hu been .t tor 111­
.,..t1....tion by the COmmll8!on.

(6) A t&r1tt prooeedlq which hu been
let tor inve.t1p.tlon b7 the Commta­
sion under HotioD 204 01" 206 or & rate or
returD prooeed1l18' under Title II or the '
CommwuO&tlol1l Act.

NO'1'Il: ProotteUl1fI UDder the .t&t\1~pro­
¥iIloull.tee11Ja '1.1D(b)(6) IolSd fl.llOe(b)(S)
that pertaic~ to J)CJIt rat.e. or~
ttou of cammon oa.rrlm mlr7 be ~udJO&,;

tty. J)l'OOtecUDp lubjeot to the provt'lol1l of
11.1108. 8. 5 V.S.C. &ol(4)i 4'1 U.I.C.
G(oX1Xa)(d); AT&T 11. FCC. 4ft P.2d 4$9 (14
OIr.1m).

cn It. proceed1111' UDder I8Otlon Zll(a)
(telephone &OQU111t1oDl auel oODlOUc1&­
tlODl) of the OommwC&t1oDl Act t1'om
the time & tonnal requeat for be~
hal been made by an entity epeoifted 111
th&t Mction.

(8) It.p~ UDder uotlon 214{a)
(uteDl1oll of llne8) of the CommwO&­
tiona Act at the ttme a formal oppOtl­
tion hu been fUed and prior to dee­
lrna.t1021 for hearlnc. aee 11.1108(0)(3).

(9) A prooeed1D1' lnvolv1Dr a reqU8lt
tor lDformatlon Illtel purI\l&Dt to the
Freedom of Information Aot. 6 U.S.C.
601, upon the t'lllDr or & formal oppoll1­
tion to the requeat or, 111 & prooee41Da'
where the requelted lD!ormat1on 18 the
tubjeot of a request ter conftd.nt1&litJ',
upon the ftllDl' ot the FOa l'equeet.

(10) A prooeed1Da' before .. Joint
Bo&rd or a prooee<Unl' before the Oom­
ml.lon 1nvolv1nr a reoommendation
trom &. Joint Board UDl... the ~d­
iDa ls spec1f1oa.lly olaIItfted ... an adJu­
dicative prooeecUng.

NOTJa: Unl.. OtbenQH ordered by the
COnumu10D, Jolut BoarcJI lhall han the ..u·
thority to modify the e: J)CIrte 1'\110 U De<)­
NI&1'J' lu .. part10Wu proo..diD&' to sromote
talr and etr101ent deo1.1onm&kIDl'.
[52 FIt 21062, Jun. 4, 188'F. u a.mended a.t &2
Fit. S'l4tm, 6ot. 'T. UIS"; M FR 20088. July 11,
1989]
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RB8'l'aIO'I'BD PRooDDtNGI

t 1.1108 RMricted pNOI.d'np.
(a) UDl.. exempted under U.J2H(b).

ex~ preleDt&t10Dl are' proh1b1te4
in reltr10ted prooee41np. The prohibi­
tion oont1nu8I ID erteot untU the DrO­
oee41Dr hal been deo1ded or .. Mttl..
ment or arreement by the putS.. hal
been ..pprove4 by the COmmlU10D &I1d
luoh 4101110n or approval 18, DO 10l1llr
IUbjeot to reoonetderatton by the Oom­
m1l11on or to review by &DY court.

(b) No pe1"IOJ1 Ih&1l mue' &D ex parte
prelent&tloll 1n a proceed1ul' that could
beoome reetrloted e"en thoarh the pro­
oee41Dr II Dot reltrloted at the time it:

(1) That pertol11Dtea1de to me & 'mu­
tU&1ly exolUltve &I'»11oat10D which
would 0&\1H the prooeecl1Da' to become
reltr1ote4; or

(2) na.t perIOD Intendl to ft1e a.n op­
pol1tion.'oomp1&1nt. or objection which
woul4 Ruse the ,prooeed1J1&' to become
restrioted.

Non: The prohlbttton 111 11.1JOI(b)(J) lItn­
&pp11ar.b1t to oomp1&lJlt prooeed1l21'1 UZl4er
MOtion lI08 of t1l. OCmmWl1catioDI Aot,

(0) Unleu 'Oveme4 b1 t 1.1IM or
11.1.. the followlnr e.re reetrloted
In'OOeed1DII:

(1)(1) Any proqeecUna" lpeo111e4 in
~ph (0)(1)(11) Of tll1l eection 11 n­
Itricted from the day on whioh any ot
the fOUowilll' hal OCOUl'ftd:

(A) The ret.... of aD order del1pa.t­
1111 the prooeecl1~forh~ (unl.....
he&l'1Dl' hal been lublequently waiVed
purtUUlt to '1.92 of thjl chapter);

(B) The miDI' of a formal oppol1t1on
or torma.l oomp1&1Dt;

(0) Thi reI.., of a publlo Dottoe ..p­
prJl1nr the pub110 or the 11l1ng of a mu­
tU&1ly u:olUl1ve appUoation Prot1l(Jfd,
~, Th&t 1t .. perIIOJ1 hal actUAl
lmowlect.re tbat a mutually u:oluaive
appUO&tion hal been fUe4 prior to the
reI.... of the publio notice. that per­
Ion 11 ,prohibited from m&1dD8' an u:
parte J)l'eHnta.ttoD from the moment of
lIuoh actuaJ knowlec1re. The term "pub­
Uc notioe" ... uae4 In this lublect10n
meana the publio notice ialued at rel'\l­
lar intervall 111t1nl' all applications
ad maJor amendments thereto which
have been tendered (or. 1D non-broac1­
cast service•• a.ooepted) for 11UI1I'. (See
§§l.6fH<c>, 1.962(a) and 21.2'7(b) of this

47 CFR Ch. I (10-1-9. Edition)

chapter.) Wh,n the COmm1ll1on 1"U$8
& Ipeo1ftO pub110 notice ltatiDl' tha.t
there Is a po8l1b1l1ty of contl1ot be­
tweeD the appUcat1OIll. then the term
upubl1c notice" Iball retlr to the epe­
oU1o publiC notice rather than that Is­
IUecI at rqWu tnterv&ll.

(11) A prooeed1Dr 1. 1'I1tr10te4 AI pro­
V1de4 in PIol'aer&ph (0)(1)(1) Of thie leo­
tion it it 11:

(A) A11Y ad,1ucUca.t1ve proceed1q. in­
cluc11Da' any, prooeec'jElr conduoted pur­
IU&:Ilt to Hotlon 808(1) (c1&111ftoation
and Qua11ftoatlon. of radio etattoD op­
erators); aectfon 808(m) (.uapena1on of
radlo 110811111); Hotlonl 308 and SOO (apo.
plloa.tion 'for UoeDlU); MOttOD 810
(holdlDl' and traDlter ot lioeDHI); eec­
tiOD 812 (aclm1D11tra.tive lIo11otiona);
",etlon 116 (t&o111tt9 for cand141.tel tor
public offtoe); 'IOtion 8lB (modJfloa.t1on
ot conatruotloD permits or UoeDHI) of
the Commumoatlonl Act.

Non:: 8M GUO Note to 11.1~ (a)(l) throUl'h
(3).

(B) Any prcoeecl1D1' UDder eeot1on 208
Olab1llty ot Q&1T1erll tor dam..,..); ItO­
ttOJl 2O'l (recovery or c!&maI'8I); NOtiOD
• (oomplalntl); Hotlon IIi (iDterlook­
iUl' d1reotoratel); sectton 214(4) (lIne
extenalona); aeotion 22t(b)(1) (pole at­
tachmentl) of the Communications
Act.

(0) Any prooeed1D1' 1U1cler Hction
201(0)(8). (7). (9) or 8CK(t) ot the Oommu­
moat1oJll Sate1l1te Act of 1981.

(D) Any reque,t tor an order to show
0&U8e. any lpeo1&l relief or w&lver pro­
ceed1nr conducted pureuant to or under
&111. of the proVia10Dl l1ated in par&­
I'H-Ph (0)(1)(11) (A). CB). or (0) ot thla
MOtton or &DY cable televi'lon ,pecll.1
reUer or wa.1ver proceeding.

Non: 8M Il.1_a)(') l'tf&I'd!DI' the u
parte u-tment of reQUMtI for wa19W 01" for
Ipeo1&l perm1ulon mad_ m the oontezt of a
JlI,t'tioula:r tar1ft' ftllng .. part, of the t&r1tt
revtew p:oceu.

(2) An 1D1'ormal rule m&k1D1' prooee4­
1111' concerntl1f the allotment ot a ehan­
nel In the radio br0a.4cut or televf810n
bro&dcut aemo.. (He &Jftgamon VCIlleJ./
Televf.tion Corporation v. United States,
289 F.~ 221, 224 (DO Oir. 1959» at the
time of adoption of the notice of pro­
posed rule ma.klq or the ftlln.. of an
Oppoa1t10D to &. petition for rule mak­
lnr. whichever is earlier.
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(3) A prooeed1D8 oonduoted PW'lU&I1t
to section 214(a) of the Oommun1o....
ttODI Aot that has been dea18"D&ted. tor
hHriDI.

(4) A prooeecUna- in whioh an order to
ahow C80uae hal been relelled.

(5) Any other prooeediDi th&t the
Commiulon c1e.trna.tel &8 reatricted.

[52 Jl'R 11_, JUDe 4. 1887, U &nleDcled at &2
n "., Oct. 7. 1887: a2 FIt 88Of2. Oct. 18.
1087]

PRoBIBmON ON SOLIorrA'1'ION OF
PaB8Jl1NTATIONS

11.1110 Problbltlon OD IOUoltaUoll of
pI'••Dt&UO....

No person IIh&l1 1011clt or encourare
othen to m&ke IrDY preeentatton whloh
he or Ihe 11 prohibited &om mak1ns
under the prov181ona of this subpart.

[62 FR 21051, Jun. t. 1987. u ameDeled at &2
,a1'7410. Oct. 'I. 1.,]

PaooEDuus FOR HANDLING 011'
Pao!IJ::BITJm Ex PARD PUamN'J'ATION8

f LltU PI'ooKUIW tor lI.wllI.. of
probbitecl _ part. preMllt&tlo....

(a.) It & pZ'Ohibltec1 01'&1 ex parte pres­
entation tl 1n1tlated, the periOD to
whom lt 18 a4d.1'eued ebAlI &clv1Je the
DatIOn 1n1t1at1D1 it thAt the PNHn­
tatton 1, proh1btted a.nd termJna.te the
d.1louulon.

(b) It a proh1bJte4 oral ex parte pree­
entation hal been made. the Oommi,·
110n perIOnnel to whom the preHn­
tation wat made ahall forward to the
M&n&l1D1 Dlreotor & statement COD­
taJn1nr the following information:

(1) The na.me of the Pl'OCeec11J1r.
(2) The name and a.d&'eIs of the per­

Ion makiDl'the preMntat10n and that
P8l'BOn1a relat10nahlp (If &nY) to the
pa.rt!81 to the prooe<Ul1I' or to their at­
torney•.

(8) The elate and time of the presen·
tatlon. lta duration, IL!1d the c1:­
cumataDcea (telephone, personal inter­
view, caaU&1 meet1nr. etc.) under Which
Itwum&de.

(4) A brief sununa.ry of the subata.noe
of the presentation.

(6) Whether the penon making the
presentation perelated in <101ng 80 after
having been &dvlled tha.t the preffen­
t&tlon WB.8 prohibited.

51.1212

(6) The 4a.te and time at whioh the
lta.tement was prepa.red.

(0) Written ex parte preHnta.tlona
that are prohibited Ih&ll be torwa.rded
by the perlon reoelv1nr them to the
MaDa&1nr Direotor. If the 01r­
cumataDcea in whioh .uch a. presen­
tation wu made are not a.ppueut from
the presentation itHlt... ,tatement de­
lCr1blnl tho.. otrcumatancea Iha11 be
submitted to the Manaa1nar Direotor
with the preeentatlon.

(4) Prohibited written ex parte pr..­
entations, all ltatement8 &Dc1 oor·
respondence relatiq thereto. 1J1 .t&te­
mentl and o0lT8lponden08 rel&tina' to
prohibited oral ex parte preHnt&tlona
shall be p1aoed in .. pubUo n1e whlch
shall be Uloo1&te4 with. but not made
a pU't of, the me 01' record of the pro­
ceed1Dl to whioh the preeentattODl per­
ta.ln. In a proceec11nr whioh h.. Dot yet
been d8l1rnate4 hea.rlDr. 110 suoh pre..
ent&t1oDl, ltatementl or oorreaponc1­
ence rela.t1D( thereto, .hall be consid­
,red. 111 determ1n1nf the merita or the
prooeediDl' except upon notice aDd d18­
oloture to the partt. to the proceed..
1Jlr. Once .. prooee4lna' bM been dee­
1p&tecl tor he&r1nc, lUOh material,
mq be ocmaldere4 md.etermlalnc the
mer1t1 of .. reatrioteel~ only
if the,. are made a put of the record or
the prooetd1nl.

(e) If the Man&a'1Da" Director 4eter­
miD" tha.t &l1 ex J)Ute preleDt&tion 18
prohibited by thlt lubpe.rt, he lhall no­
tUY the partlee to the l'l'Ooeed1na'tba.t
a. prohibited ex pa,rte presentatioD hu
ooourred. It the M&DIc'1JlI' Direotor 4e­
telm1Del that the publtc Interest 80 lee.
QUirel, he lhall serve upon the putte.
to the prooeec1Jnr copt.. 01 the presen­
tatiOD or. if it wu oral. a lumm&I'Y or
the preaent&tlo~ .. well u any It&te­
mentl or oonoeapondeuoe d88Ol'1b1D1' the
olroumetaD08I in whioh it wu mac1e.
Service by the MaDa.I'1nr Direotor lull
Dot be deemed to cure any Violation ot
the rules ag&1nat prohibited ex parte
presenta.t1oJa.

(0 If ctroumstanoee 8&t1s1'y the Ma.n­
a.r1DI Direotor that nottoe of a prohib­
ited presentation under pa.rq'ra.ph (e)
ot thl. Metion would be unduly burden­
lome because the parties to the pro­
ceeding s.re numerous, he may (in Ueu
of notice to the puttes) {NUe a. publio
notice that a prohibited presentation
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hal been made 1n the prooeed1ng.
Where .. determ1n..tSon bAa been made
that d1ao101lW'8 or the prohibited pres­
ent&t1on would be I.ppropr1ate UDder
~ph (e) or Wa Hotlon and oil'­
cumetanoea ...t11f,y the Man&l1D1' D1~

rector that HrV1ce or 001'1" ot the pro­
hibited presentation would be unduly
burdenaome beo&uee the P&rtlee to the
~ are nwneroul5 or beoa.\lIe
the materials re1&tinl' to the prteeD­
tatlon are voluminous. he mI., lIeue ..
public notice that copies of the preeen­
tattOD and/or mater1&1a relating to it
are av..ua.ble tor publ1c Inspection.
~)A~»yot"~la~meDt~~

ing the o1roWDIt&noee in whloh any
prohibited. ex pa.rte pruentlrt10D W&I
m&4e 8h&ll be forwarded to the penon
who made the preeent&tloD. Within 10
da.Y8 thereafter. the penon who ma4e
the preaent&t10D may tile with the
ManqiDa' D1reotor .. notuized ItAte­
ment rera.rd1nr the preaentatlon and
the ch'oWD8t1.Deel 1n which it was
made. II the M&n&r1ng D1reotor deema
it a.pprolU1ate, he Ih&ll Hrve coptea of
the DOta.r1ze4 statement upon pe.rtiee
to the proceedlna-.

(h) Where .. reltr1cted. proceeding 11
perceived b;y the publ10 U lnvolV1U1' ..
major ItAtement of Comm1aaion pol~oy

a.nd precipitate... eubtt&nt1eJ amount
ot oorrespondenoe trom the renera.l
public, the I.bove proceduree With re­
.peot to such oOJTelPOndenoe will not
be tollow1nl': however. such correlPQnd­
enoe and ma.terta.l8 related thereto
,hall be placed in a publ10 file and
made available tor llU1pectlon.

[61 FRo 210&2. JUDI ., 1987, u amende4 at 62
FR 9'1480. Oot. 't. 1887)

fl.1I14 Di8elolNn of baformattOll COil­
oeraIq vlolaiJou of W. nbpart.

Any' party to .. proeeec1illl' or &DY
Commill1on employee who ha.a sub-­
8t&Dtil.1 reaeon to be11eve that a.ny vio­
lation ot th18 lubpa.rt has been 10110·
1te4, a.ttempted. or oommitted, shall
promptly &dvile the Manaa1D8' Director
in wr1tlng of all the ta.ote and elf­
cumata.Does ooncerning the ma.tter
whioh are known to him.

47 CFR Ch. I (10..1-94 ECIfton)

SANCTIONS

t 1.1118 Sacttou.
(a) Partla. (1) Upon nottce ud bea.r­

lng, any party to .. reltrlcted proceed­
Inl' who d1reotly or tn41reotb' violate.
or OI.Ules the violation of &D.1 prov1l1on
of th1a eubpa,rt. or who t&11I to adYlse
the Muactar Dlreotor ot the tacte &114
o1rcwnata.n08S oonoerniDl' &DY suoh
violation, may be dilClU&11fted Q-om t\1r­
the: putlo1patlon in that J)l'OOtedlnr.
Such &1terna.t1ve or ad41ttoDal 1&110­
tiona &8 may be Appropriate may be Im-
P018cl, .

(2) To the extent cona1etent with the
interests ot justice &11d the publ1o. ..
p&rt1' who hal Violated or oaUH4 the
v1011.t1on of &nY provla1on of' WI lub·
part ma.y be reqw.red to .lhow cawse
why h18 ola1m or Inter88t in the pro­
ceed.ing should not be dlamlue<l. de..
n1ec1, dlarer&rded. or otheme ad­
vereely affected.

(b)C~ fHJf'IonfUll. For viola­
tiona or the prov181one or W. lubp&rt
by Comm1u1on pel'loDnel refer to Ad­
m1n18tratlve Order No. 10.

(0) Other perlO"", Such aanct10na as
mIrY be appropriate under the olr­
cwutanoee lhall be impOsed upon
other pel'lODl who violate the provi­
810na of thte BUbpa.rt.

(d) The unctioDl QutUned 1n PN'&­
gr&J)hII (&)(1), (b), IJ1d (0) ot this seotlon
aha.11 alao apply 1n nOll-reatticted rule-­
mak1J11" prooeec:Unra. but the u.nction
outlined in P&1'lII1'&ph (a.X2) ot thil 180­
t10n Bhall not a.pp1y in suoh proceed­
1np.
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InterItate Commerce commillSon

PART 11Q2-COMMUNICATIONS

AUTHORITY: 49 U.S.0.l0821: SU.8.0.869.

11101.1 Bow .clcIr......
All oommuntca.t1oJ1s should be ad­

dreIHd to the secretary of the Com­
million, Interstate Oommerce Oommie­
Idem. Wuh1nrton. DC~ unl.. oth·
erwt.. Ipeo1fte&1ly directed by another
Oommlll1on reruIatton. All oommu­
n1oattona should del1~te the docket
nwnber and tttle, tf UlY. The perlOn
communto&t1nI' 8h&1l .ta.te h1e addrelas,
s.nd the party he represents.

r." n 48648, Nov. 1, 18n]

11101.1 liz~ oo.-aloaUou pr0­
hibited; ]iaaJtIeI prcMcIed.

(a.) D,jlntetDm. (1) '4Qn..the-record pro­
ceed1nl'u me&DI any matter 4..orlbec1
In Seottone 6M-M7 or the Aclm1n1Itra-:
t1ve ProQedure Aot (I) U.S.O. 6N-&m or
any matter required by the OOD.t1~·

tiOD, statute, Commlll1on rule, or by
dec1l10n In the pU'ttcu1&r cue, that II
cleoide4 101ely on the record m&4e 1D a.
Commlll10J1 proceecUnr. ,

(2) "Penon who lntereed.. in U1Y
prooeec11J1C'u means any penon, part..
ne1'lhip. oorporation, or UIOC1&tlou,
private or publio. oatalde or the Oom­
mi..ton whtoh 1. l1elther & I*E'tY nor
P&Jt7'. qent, that volunteera & oom­
muntoa.tlon th&t It baa re&IOn to know
may adv&noe or advenely a.ft'ect the In­
tere.t of a put? or PIZ'tJ". ..ent 111
&117 proCeeding before the Comm1u1on.

(3) Ez PQ.m oommunication concern­
ing the merit. me&DI aD oral or writ­
ten oommunicatlon by or OD the behalf
of & party whioh 11 m&4e Without the
)mowledl'e or OODMDt or &11Y other
pa.rty that oould or 11 Intended to influ­
ence &DYone who partio1patel or oould
reuonably be expeote4 to part!clpa,te
in the deoll1on.

(b) Communtca.dons that lUe not "'0­
h'btUd. (1) Any oommuDioat1on to
whioh 1.11 the partiea to the proceeding
agree, or on wh1ch the Oommlnton for-­
mally rules, ma.y be made on an u
parte basls;

(2) Any communicat10n of (&Otis or
oontention whioh hu pneral s1rniti­
canoe for & regulated lnduttry if the
oommumca.tor oannot reuouabl, be
expected to have known tat the facti
or contentloJUl e.re materi&l to .. lub­
stantive issue in a pendina' on-the­
record prooeed1nr In Whioh It 11 tnter­
ested;

(3) Any communlcat1on by mea.ne of
the news med.1& that in the orcUn&rY
course of bua1neel of the publ1lber Ie
intended to inform the ren.ra.l publio.
membel'8 of the orrantaatlon lnvo}ved,
or lublOriberi to Buch publication with
respect to penc11ng on-the-record pro­
ceed1np.

(c) ProhU,Uionl. (1) No party, OOUDle!,
agent ot a. party, or penon who Inter­
oede. 1n IJ1Y on-the-reooro prooeed1ni'
,hall enra.re In &DY ez J1Grte oommu­
nicatlon conoetnlng the menta or the
proce.41D.1' with any Oommill1cmer,
he&r1nr otncer, joint baud lI1em~r.
employee board member or employ.. of
the Oomml1110n Who pe.rtlo1patM, or
who ma.y reuol1&bly be expected to
p&rtla1pa.te, 111 the dec1s1ol1 In the pro-­
oeecUna'.

(2) No CommtU1oner. hearlDl omoer.
jo1nt board member. employee bo&rc1
member or employee or the Comm1a­
mon who partjOlp&tee, or i. re-1OIla.blY
exPected to PI.l't101pa.te, In the deo1l1ol1
In &D on-the-recoro prooeedinw' ah&ll In­
Vite or JmowiDl'lY entertaln &DY U
parte commun1oa.tloD concern1nc the
merita of a proceeding or ena'&8"e 1Jl any
8uQh communJoatlon to any party,
oounael, arent or a party, or penson
reuonably expected to transmit the
communication to a party or party's
arent.

(d) When ,"ohUJiti0n6 take efletJt. The
proh1blt1oza arainet ez IHJrte oommu­
mcatlons conoerninr the meritl of a
procHc11na apply O'om the date on
which a. prooeedil18' 11 noticed for oreJ
hea.r1nr or for the ta.k1ng of evidenee
by modified procedure, or when the
peraon reaponlible tor the oommunica.­
tion hu knowledwe that the prooeeding
will be BO noticed, or at any time the
Commiu1on, by rule or de01810n, llpeoi­
11es.



(e) ProceaUTe requIred oj Oommtsston
members and employ,es upon receipt of ex
parte communicationl concerning the mer­
its of a proceeding. Any person who re­
oeivel an u pa.Tte commUnication oon­
oerning the merit. of a prooeeding
must promptly transmit either the
written communicat1on. or & written
swnm&rY of the 01'1.1 communication
with an outline or the 8urround1nr c1r­
oumat&nce8 to the secretary of the
CommlllSon. Th. SeoretAry 'hall place
&11 of the materi&! 1n the correepond­
ence Hotion of the publ10 dooket of the
prooeed1nr. A reoipient or ,uoh " parte
commUD1ca.tioll, who hal doubt AI to
the nature of the communloation, may
request a ruliD8' on the question trom
the Oommll81on', Dea1pa.ted Apncy
Bih1C1 OMcfal. The DeI1In&ted Ag'eDCY
EthSce OffloiaJ Ib&ll promptly reply to
such reqUelt8. The 8ecreta.r:Y shall
promptly notUy the Ch&1rma.n of the

Oommi881on ot luoh a; p4fU commu­
nications lent to the Seotet&ry. The
Deelrnated Al'eDoy Bthtca omc1al
Iha.l1 promptly notify the Ch&SrJnan cf
,,11 requests tor rullnp MDt to the Dee­
1p&ted Apnoy Ethice OttlcI&l. The
Ch&SrJnan may requ1l'e that~ com­
mun1C1.tlon be plaoed in the cor­
feapon4enC8 Hctlon or the docket when
f&1rnea reqU1re8 that It be ma4e pub-­
110. even I! it il not a. ~proh1blted oom­
municatlon. The Ch8Jm1an may d1reot
the ta.1dnr of auoh other actton &II may
be appropriate under the Qir­
cumet&noe8.

(0 Sanctions. (1) The Comm1.lloZl may
oensure. suspend. or reveke the priv1­
lee'e of pra.ctlclnr before the a.pnoy of
a.ny person who know1qb an~ will­
tully enp,ps 1n or 8ol1c1te prchiblted
tZ parte communioa.t1on concerning the
merits of a proceeding.

(2) The reUe! or benef'1 t leurht 'by a
pa.rty to a procee<11nr m&Y be den1e<11t
the party. or 111. agent know1nrly and
wUlfully violate. the for.roinr rule!.

(3) The Comml111on m&Y censure,
suspend, d1lmll8. or institute proceed­
ings to suspend or diam1u any Oom~

miNion employee who, knowil18'ly &ond
willfully violates the foreroing rules.

(47 Fit 49548. Nov. 1. 1982, &8 L-nend.ed at 58
FR 4202'7, Aul'_ 6, 1m)
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In CC Docket No. 95-21, the Federal Communications Commission ("FCC" or
"Commission") is proposing significant changes to the ex parte rules which arc codified in
Sections 1.1200 through 1.1216, 47 CFR §§ 1.1200 - 1.1216. This paper addresses the more
significant proposed changes. some of which are evident from the proposed changes to the
captions of the rules (the proposed changes are in bold).

1.1200

1.1202

1.1203

1.1204

1.1206

1.1208

1.1210

1.1212

1.1214

1.1216

Introduction

DefInitions

Sunshine Period Prohibition (Sunshine and Circulation Period
Prohibition)

General Exceptions (Exempt Ex Parte Presentations)

Non-restricted Proceedings; Ex Parte Presentations Generally Permissible
But Subject To Disclosure (pennit-But-Disclose Proceedings)

Restricted Proceedings

Prohibition On Solicitation Of Presentations

Procedures For Handling Of Prohibited Ex Parte Presentations

Disclosure Of Information Concerning Violations Of This SUbpart

Sanctions



GENERAL APPROACH. The basic purpose of the Commission is to replace many of the
provisions of the existing rules which reference numerous specific types of proceedings (e.g.
pioneer preference requests are a separate type of proceeding) and how each is handled under
the rules with concepts that set forth operating principles that are intended to be more easily
understood and applied.

CLASsmCATION OF PBOCP;PJNGS. Under the proposed rules, proceedings are either:

(1) Exempt as defIned in 1.1204 to which the ex parte prohibitions do not apply; or

(2) Restricted as defIned in 1.1208 and ex parte presentations are prohtbited; or

(3) Permit-but-disclose as defIned in 1.1206. Generally, all proceedings are permit­
but-disclose unless they are either exempt or restri~ted.

Comment. The definition under the existing rules of Non-Restricted proceedings would
be eliminated. The Commission concludes that this defmition is misleading since a "non­
restricted" proceeding does, in fact, have restrictions. In effect, the pennit-but·disclose
classification equates to non-restricted proceedings.

RESTRICTED PROCEEDINGS. In perhaps the most significant change, adjudicative and
quasi-adjudicative proceedings are no longer restricted unless:

(1) they have been designated for hearing; or

(2) a Public Notice has been released of mutually exclusive applications that will not
be resolved by lottery or auction.

(3) The third category of restricted proceeding is any proceeding that the
Commission, after consultation with the General Counsel, determines should be
restricted.

Existing Rules apply the ex parte prohibition to applications, waivers, etc. to which a
formal opposition has been filed. The proposed rules apply the permit-but-disclose standard to
such applications, and make them restricted only when they are designated for hearing. The
Commission, although recognizing that there are conflicting judicial decisions, concludes that
the real issue is that decisions be made on the basis of the public record, and not on the basis
of off-the-record infonnation. In the Commission's analysis, this concern with off-the-record
material is eliminated under pennit-but-disclose procedures.
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Comment. The Notice makes clear that Commission personnel are not required to
entertain an ex parte presentation. Moreover, there is nothing in the proposed. roles that requires
Commission personnel to hear ex parte presentations from other parties if he or she entertains
an ex parte presentation from one party.

Under the proposed simplifIed rules an application is subject to the permit-but-disclose
roles as soon as it is ftled; however, there is no need to make a disclosure until there is another
party to the proceeding. In effect, there should be no change in applicants contacting the FCC
staff to discuss uncontested applications.

EXEMPf PROCEEDINGS. Eight types of proceedings are dermed in 1. 1204(a) as exempt
from the ex parte prohibitions applicable to restricted proceedings, the permit but disclose
proceedings and the Sunshine Agenda limitations. (E.g .• presentation to General Counsel on
matter on judicial review).

The proposed rules (1.1204(b» exempt from the permit but disclose requirements (i)
notice of inquiry proceedings, and. (ii) complaint proceedings in which the complaint is not
served on the target (unless it is a formal complaint under 47 U.S.C. §208).

PERMIT-Bvr.DISCLOSE. If a proceeding is not restricted or a presentation is not exempt,
then ex parte presentations are subject to the permit-but-disclose requirements under proposed
1. 1206(a). Under proposed 1.1206(b). the disclosure requirement starts in a rule making
proceeding when the petition is ftloo and in any proceeding other than a rule making, whenever
a person becomes a party to the proceeding.

Proposed 1.1206(d) specifies what must be contained in the disclosure and when it must
be made. If an oral ex parte presentation is made a memorandum must be filed with the
Secretary and delivered to the Commission employee within three days. The Commission
employee may ftle his or her own memorandum if the initial memorandum is inadequate.

STATUS INQUIRIES. The defInition of a Presentation under 1. 1202(a) is retained, including
the exclusion for inquiries "relating solely" to the status of a proceeding and the approximate
time for action. The language explaining when a status inquiry strays into an ex parte
"presentation" is modified. If the contact states why timing is important to a particular party
(e.g. a contract provision will expire). or why the proceeding should be expedited for reasons
other than administrative delay. then it will be considered to be an ex parte presentation.

SUBSTANCE AND TIMING OF DISCLOSURE. The existing m1es require that a
memorandum (or the writing if the ex parte contact is in writing) of an ex parte presentation be
fIled with the FCC on the same day it occurs and that it is only necessary to include new
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infonnation not previously submitted in written material. Under the proposed roles 1.1206(d).
the one day requirement is expanded to three days. In addition, the memorandum of an oral
ex parte presentation must contain a summary of the entire presentation, even if it is repetitive
of earlier written material.

Comment. There is no requirement that a pennit-but-disclose ex parte memorandum or
ex parte pleading be served on other parties. Rather. all that is required is that the Secretary
issue a public notice of ex parte presentations and place copies in the public record, A Note to
1.1206 makes it clear that the public notices a~e nor infallible, and that to be sure parties should
review the record of proceedings,

JURISDICTION. The proposed rules change the jurisdiction for questions concerning the ex
parte rules and violations of those rules from the Managing Director's Office to the General
Counsel.

Comment. Under proposed 1.1214(b), a person may contact the General Counsel in
advance if he or she is concerned that a contact may violate the ex parte rules.

CIRCULATION ITEMS AND THE SUNSHINE PERIOD. The proposed rules (1.1203)
continue the prohibition on any presentation, whether ex parte or not, during the Sunshine
Agenda period, which runs from the release of a Public Notice that an item is on a open agenda
meeting until it is resolved by release of the text of the decision or release of a public notice that
the item is off the agenda. The proposed roles expand this limitation to include circulation
items from the date of the issuance of a news release of a decision until the text of the decision
is release<:L

Comment. The proposed rule would include in the limited exceptions to the Sunshine
prohibitions, attendance by Commissioners and Commission decision-making personnel at
seminars, conferences, etc. at which topics related to an item are discussed.

DECISION-MAKING PERSONNEL. The defmition of decision-making personnel to whom
ex parte presentations are prohibited and their role in the decision-making process are revised
in case any ambiguity existed. Existing Rule 1. 1202(c) defInes decision-making personnel to
include "staff who may reasonably be expected to become involved in the decisional
process". Under the proposed rule, staff are considered to be decision-making "with respect
to decisions, rules, and orders in which their Bureau or Office participates in enacting,
preparing, or reviewing. fI

Comment. The proposed changes eliminate the issue of whether certain staff can
"reasonably" be expected to be involved in a decision, and seems to broaden their involvement
to "enacting, preparing or reviewing" a decision.
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PARTY DEFINED. Under the proposed rule, 1.1202(d) would be added defining parties in
non role making proceedings as the person who files an application. waiver request, etc. and
,. any person making a written submission regarding such filing which is served on tbe
filer. " In complaint proceedings, the same concept of party appears. that is, a party includes
~any person who ftles a complaint which is served on the subject of the complaint."

Comment. In role making proceedings members of the public are defined as parties for
purposes of the ex parte roles. The Commission proposes to continue the policy that
determination of party status for purposes of the ex parte rules is not controlling on whether
there is standing for other purposes of the rules.

MUTUALLy EXCLUSIVE APPLICATIONS. As noted above, under the proposed rules
(1.1208) mutually exclusive applications are restricted proceedings unless they are subject to
selection by lottery or auction.

Comment. The existing rule provides that the proceeding would be restricted if the
contact is initiated by a person who "intends to me an application that would cause the
proceeding to become restricted." The proposed rule seems to apply only after an application
has been filed, even though a public notice has not yet issued indicating the filing of mutually
exclusive applications.
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